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Written submission from the Scottish Government 
 
Fees for Burials 
 
Paragraph 11 of the policy memorandum, sets out that local authorities have 
duties under the National Assistance Act 1948 and the Social Work (Scotland) 
Act 1968 to enable them to carry out a burial or cremation where no-one else is 
able to do so. Could you advise what the criteria is to qualify for this service? 
 
The 1948 Act and 1968 Act duties are similar, but operate in slightly different 
contexts.  Under section 50 of the 1948 Act, local authorities have a duty to bury or 
cremate the remains of anyone who has died or been found dead in their area where 
it appears that no other arrangements are being made.  The initial purpose of this 
appears to have been to provide for the burial or cremation of itinerant people who 
may have died in a particular place without any fixed address and where there was 
no family or friends to arrange a funeral.   
 
While it may still be used for this purpose, the Scottish Government understands this 
duty is now also used where a person has died and his or her family are unable to 
afford a funeral.   
 
There are no particular legislative qualifying criteria – section 50 of the 1948 Act 
simply places the duty on every local authority to bury or cremate the body of any 
person who has died or been found dead in their area where ‘it appears to the 
authority that no suitable arrangements for the disposal of the body have been or are 
being made otherwise than by the authority’.  The Scottish Government understands 
that some local authorities means test a person’s access to this, but that is contrary 
to the 1948 Act duty.  In implementing the Bill, the Scottish Government will provide 
guidance to set out how this duty should operate. 
 
Section 28 of the 1968 Act gives a local authority a power (rather than a duty) to bury 
or cremate the body of a person who was in the care of a local authority or receiving 
assistance from a local authority, or who was a looked after child, immediately before 
death.  It is not clear whether, in practice, local authorities have tended to use this 
power or the duty in the 1948 Act. 
 
The Bill restates both of these sections at sections 56 and 57, but the Scottish 
Government is considering whether to amend section 57 at Stage 2 so that the 
restatement of section 28 of the 1968 Act places local authorities under a duty, 
rather than providing a power.      
  

Burial authorities 
 
Paragraphs 20 to 22 of the Policy Memorandum refer to burial authorities and 
then explain these are local authority burial authorities and private burial 
authorities.  Could you provide an explanation of what a private burial 
authority is and indicate where this is defined in the Bill.  
 
Section 2(1) of the Bill defines a ‘burial authority’ as a ‘person who owns a burial 
ground’.  There is no separate definition of a private burial authority, and the Bill 
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does not refer to private burial authorities.  Every local authority functions as a burial 
authority; some burial grounds are provided by private companies - for example, 
Warriston and Seafield cemeteries in Edinburgh are run by Edinburgh Crematorium 
Ltd, a private company.  These are referred to as ‘private burial authorities’, although 
there is no legal definition of this phrase in existing legislation or in the Bill.   
 
For the most part, the Bill places all burial authorities under the same duties and 
gives the same powers, apart from a few sections which apply only to burial 
authorities which are local authorities.  For example, the duty to provide a burial 
ground set out section 2(1) applies only to burial authorities that are local authorities.  
This is because a private burial authority can choose whether or not to provide a 
burial ground. 
 
The Burial Grounds (Scotland) Act 1855 applies only to local authority burial 
authorities, although private burial grounds tend to follow the legislation.  It is our 
intention that the Bill will apply to all burial authorities.                        
  

Cremation Forms 
 
Once designed which groups (e.g. public professionals, authorities) do you 
anticipate will utilise the form? 
 
No cremation will be able to take place without the new application form being 
completed.  The form will be completed by the person applying for the cremation (the 
applicant), who is often a family member, but need not be (the Bill sets out who may 
instruct the disposal of human remains).  Each cremation authority will be 
responsible for providing forms (and will be able to add their own logo and address 
to the form).  In practice forms tend to be supplied directly to applicants by funeral 
directors, who will have a supply of forms for each of the crematoriums with which 
they work.   
 
As such, forms will be supplied by cremation authorities and funeral directors and the 
applicant will be responsible for completing the form, which will typically then be 
returned to the crematorium by the funeral director.  If the applicant was not using a 
funeral director, he or she would return it to the crematorium themselves. 
 
The intention is that a separate form will be used for pregnancy losses where the 
cremation is being arranged by a health authority (which the Bill defines as an NHS 
Board or a private medical provider).  In this case, the form would be completed by 
the applicant (which, depending on the decision made by the woman who 
experienced the loss may be the woman herself, someone she has nominated to 
make the application on her behalf or the hospital) and the cremation authority.   
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Burial and Cremation Records 
 
The Bill enables the retention of records to be undertaken electronically, but 
does not require this (paragraph 48, Policy Memorandum). Could you explain 
the reasons for this given the main aim of the Bill is to modernise and meet the 
needs of a Scottish society?  Could you indicate the difficulties such a 
requirement would present and for whom.  
 
While the long-term aim is to have all forms and records relating to burial and 
cremation operating electronically, the Scottish Government believes that the current 
variation in provision means that this is something that needs to be introduced 
gradually rather than immediately.   
 
A key issue is the range of existing IT provision across all relevant stakeholders, 
which includes local authorities, burial authorities, cremation authorities, NHS 
Boards, private healthcare providers and funeral directors, as well as people who will 
apply for a funeral.  Many burial authorities and cremation authorities (both local 
authority and private) already operate electronic systems for many parts of the 
process, but the systems do not necessarily record the same information, nor can 
they necessarily communicate with each other.  It is a similar situation for NHS 
Boards and private healthcare providers.   
 
The situation for funeral directors is perhaps even less consistent.  Large funeral 
directors will have electronic systems, but smaller funeral directors may not – some 
funeral directors organise only a few funerals each year as an adjunct to their main 
business, and may not have any electronic processes in place. 
 
Ensuring that all stakeholders have IT systems in place that will record and share 
information consistently and securely will have potentially significant financial and 
resource implications.  Across all stakeholders, the variation in existing provision and 
the likely financial implications are such that it is not considered feasible to introduce 
a requirement for electronic record-keeping through the Bill, although the Bill makes 
clear that electronic record-keeping is permitted.     
 
There is a sub-group of the National Committee on Infant Cremation considering 
forms and record-keeping.  Its initial task is to advise on the design and functionality 
of all forms to be prescribed under the Bill, but beyond that it will consider how to 
implement electronic forms and record-keeping across all stakeholders.  
  

Funeral Director Licensing 
 
Could you elaborate on what the “current concerns” and problems with 
funeral directors (paragraph 101) are and explain why they are sufficient to tip 
the decision against regulation at this time?   Could you also set out what the 
anticipated potential benefits would be from regulation? 
 
There are a number of potential issues with funeral directors.  These range from 
general concerns about the level of fees charged and the transparency of what 
customers are paying for, to the quality of service provided, particularly those parts 
of the service which are not public-facing (for example, storage of bodies).  Around 



4 
 

80% of funeral directors in Scotland belong to the National Association of Funeral 
Directors (NAFD) or the Society of Allied and Independent Funeral Directors (SAIF), 
both of which set professional standards which should mitigate against concerns 
about the quality of service.  Both the NAFD and SAIF inspect members, but there 
are few meaningful actions that can be taken in response to poor performance – 
even if a funeral director were expelled from one of these organisations, they could 
continue to operate as a funeral director.  The 20% of funeral directors who are not a 
member of either organisation are subject to no scrutiny. 
 
Funeral directors require no particular qualifications to set up business, nor do they 
undergo any scrutiny before being able to work as a funeral director.  This has led to 
concerns about the quality of service provided in some instances.  This issue was 
also considered when the Bill was being drafted. 
 
There has been no comprehensive review of funeral directors in Scotland, so it is 
hard to gauge the overall quality of the industry; it is also difficult to know whether 
such concerns are widespread throughout the industry.  The policy intention, 
therefore, is to appoint Inspectors of Funeral Directors under the Bill to keep the 
industry under review.  This will allow independent and objective scrutiny of the 
industry, which will allow inspectors to make recommendations to Scottish Ministers 
about the need for a licensing scheme. 
 
If Scottish Ministers choose to introduce a licensing scheme, it is expected to have 
numerous benefits.  It will allow minimum criteria to be established for the granting of 
a licence to enable a person to operate as a funeral director.  This would address the 
current situation whereby anyone is able to offer funeral director services without any 
particular qualifications.  It would also allow a licence to be suspended or revoked in 
response to poor performance, enabling meaningful action to be taken in a way that 
is not possible currently.  
 
It is not intended that the criteria for the granting of a licence would be particularly 
onerous – for example, it could be contingent on a satisfactory inspection for existing 
funeral directors – but it would provide a number of benefits and help build public 
confidence in the industry.  However, it is important that such a step is based on 
evidence gathered through an objective survey of funeral directors.    
  

Repeals 
 
There is a lengthy list of regulations and sections from a wide range of 
legislation repealed at Schedule 2, it would assist the Committee to have 
schedules of derivations and destinations covering the existing and proposed 
legislation. 
 
The table below lists the repeals set out in Schedule 2 of the Bill, along with the 
reason for their repeal. 
 

Enactment  Extent of repeal Reason for repeal 

Burial Grounds (Scotland) 
Act 1855 (“1855 Act”) 
 

The whole Act.  
 

In consequence of Part 1 
(burial) of the Bill. 
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Cremation Act 1902 
(“1902 Act”) 

 

The whole Act.  
 

In consequence of Part 2 
(cremation) of the Bill. 

Church of Scotland 
(Property and 
Endowments) Act 1925  
 

In section 32(1), in the 
second proviso, the words 
from “and”, where it third 
occurs, to the end.  

 

Words will be spent in 
consequence of the repeal 
of the 1855 Act (Part 1 of 
the Bill). 

Acquisition of Land 
(Authorisation Procedure) 
(Scotland) Act 1947  
 

Section 1(4)(a).  
 

Paragraph will be spent in 
consequence of the repeal 
of the 1855 Act (Part 1 of 
the Bill). 

National Assistance Act 
1948  
 

Section 50.  
 

Section 56 of the Bill 
restates this section. 

Cremation Act 1952 
(“1952 Act”) 
 

The whole Act. In consequence of Part 2 
of the Bill. 

Local Government and 
Miscellaneous Financial 
Provisions (Scotland) Act 
1958  
 

In section 12(1), 
paragraph (b); and the 
words from “, and in” to 
“State”” where it second 
occurs.  
 

Words will be spent in 
consequence of the repeal 
of the 1902 Act (Part 2 of 
the Bill). 

Town and Country 
Planning (Scotland) Act 
1959  
 

In Schedule 4, in 
paragraph 2, the entries 
relating to the Burial 
Ground [sic.] (Scotland) 
Act 1855 and the 
Cremation Act 1902.  
 

Entries will be spent in 
consequence of the repeal 
of the 1855 and 1902 Acts 
(Parts 1 and 2 of the Bill). 

Registration of Births, 
Deaths and Marriages 
(Scotland) Act 1965  
 

In section 24A, in 
subsection (8)(b), the 
words “be exercised so as 
to”; and, in subsection (9), 
paragraph (a) and the 
word “and” immediately 
following it.  
 

Remedies minor errors in 
this section (which is 
inserted by section 2 of 
the Certification of Death 
(Scotland) Act 2011). 

Social Work (Scotland) Act 
1968  
 

Section 28.  
 
 
 
Section 29(2) and (3).  
 

Section will be restated by 
section 57 of the Bill (Part 
3). 
 
Subsections will be 
restated by section 58 of 
the Bill (Part 3). 
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Local Government 
(Scotland) Act 1973  
 

Section 236(2)(a) and (c).  
 
 

Paragraphs will be spent 
in consequence of the 
repeal of the Burial 
Grounds Acts and the 
1902 Act (Parts 1 and 2 of 
the Bill). 

Local Government, 
Planning and Land Act 
1980  
 

In Schedule 34, in Part 16, 
the entry relating to the 
Cremation Act 1952.  
 

Entry will be spent in 
consequence of the repeal 
of the 1952 Act (Part 2 of 
the Bill) 

Social Security Act 1986 
(“1968 Act”) 
 

In the table in Schedule 
11, the entries relating to 
section 50(4) of the 
National Assistance Act 
1948; and section 28(2) of 
the Social Work (Scotland) 
Act 1968.  
 

These entries will be spent 
due to the repeal of 
section 50 of the National 
Assistance Act 1948 and 
section 28 of the 1968 Act 
(see above).  

Local Government etc. 
(Scotland) Act 1994  
 

In Schedule 13, paragraph 
3.  
 
In the table in Schedule 
14, the entry relating to the 
Burial Grounds (Scotland) 
Act 1855.  
 

Provisions will be spent in 
consequence of the repeal 
of the 1855 Act (Part 1 of 
the Bill). 
 
 
 

Children (Scotland) Act 
1995  
 

In Schedule 4, in 
paragraph 15, sub-
paragraph (12);  
 
 
 
and in sub-paragraph (13), 
paragraphs (b) and (c).  
 

Provision will be spent in 
consequence of the repeal 
of section 28 of the 1968 
Act (see above). 
 
 
Provisions will be spent in 
consequence of the repeal 
of subsections (2) and (3) 
of section 29 of the 1968 
Act respectively (see 
above). 

Adult Support and 
Protection (Scotland) Act 
2007  
 

In the table in schedule 2, 
the entry relating to 
section 50(4) of the 
National Assistance Act 
1948.  
 

In consequence of the 
repeal of section 50 of the 
National Assistance Act 
1948 (see above). 

Public Health etc. 
(Scotland) Act 2008  

 

Section 93(4).  
 

In consequence of 
sections 46 to 49 of the 
Bill (Part 3). 
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Certification of Death 
(Scotland) Act 2011  
 

In schedule 2, paragraphs 
1 and 2.  
 

Provisions will be spent in 
consequence of the repeal 
of the 1902 and 1952 Acts 
respectively (Part 2 of the 
Bill). 

Social Care (Self-directed 
Support) (Scotland) Act 
2013  
 

Section 1(5)(b).  
 

In consequence of the 
repeal of section 28 of the 
1968 Act. 

 
Burial and Cremation (Scotland) Bill team 
November 2015 


